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 1.  TIME:  8:30   CASE#: MSC13-01453 
CASE NAME: HAPPY VALLEY VS COHEN 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY ST. PAUL SURPLUS 
LINES INSURANCE CO., NORTHLAND INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Continued to 10/26/17 at 8:30 a.m. at the request of the moving party. 

  

 2.  TIME:  8:30   CASE#: MSC14-01267 
CASE NAME: SEACLIFF VS. TOLL BROTHERS 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY EAST BAY REGIONAL PARK DISTRICT 
* TENTATIVE RULING: * 
 
 The Court rules as follows on the motion for summary judgment or summary 
adjudication, brought by defendant East Bay Regional Park District.  The motion is opposed by 
plaintiff Seacliff At Point Richmond Owners Association. 
 
 Defendant District’s motion is denied.  The basis for this ruling is as follows. 
 
 A. Partial Summary Adjudication. 
 
 Defendant District invites the Court to summarily adjudicate whether plaintiff Seacliff’s 
consequential damages are limited to those incurred within one year before the presentation of 
plaintiff’s governmental claim.  However, the Court lacks the statutory authority to make such a 
partial summary adjudication, because it would not dispose of an entire cause of action.  (Code 
Civ. Proc., § 437c, subd. (f)(1).  See, DeCastro W. Chodorow & Burns v. Superior Court (1996) 
47 Cal.App.4th 410, 422.)  Accordingly, the Court denies the motion in this respect. 
  
 B. The Ninth Cause of Action (Inverse Condemnation). 
 
 Defendant District seeks summary adjudication of the Ninth Cause of Action for inverse 
condemnation, on three grounds.  The Court finds that each of these three grounds lacks merit, 
and accordingly denies defendant’s motion. 
 
  1. 9th C/A: The Statute of Limitations. 
 
 Defendant District argues that plaintiff Seacliff’s cause of action for inverse 
condemnation is barred by the statute of limitations.  Defendant cites the general rule that the 
statute begins to run when harm becomes appreciable to a reasonable person.  (See, Mehl v. 
People (1975) 13 Cal.3d 710, 717.)  The Court finds that this argument lacks merit, because 
there is a triable issue of fact as to whether the alleged harm to plaintiff Seacliff constitutes 
a continuing injury.  (See, Amador Valley Investors v. City of Livermore (1974) 43 Cal.App.3d 
483, 490.) 
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 The existence of a triable issue is established by defendant District’s own opening 
evidence, which includes a reference to a 2014 report stating in pertinent part as follows: 
“The hillside drainage problem has grown steadily worse over the past few years.  The most 
recent storm brought down another 30+ yards of rock and sand …”  (Fact No. 46 and evidence 
there cited by defendant District.)  The existence of a triable issue is also established by 
opposition evidence to which defendant has not objected.  (See, Frank Dec., ¶¶ 1-8.)  
Thus for example, former Board president John Frank alleges that “[d]amage to the hillside 
has been continuing and progressive in nature and has varied and worsened with time.”  
(Frank Dec., ¶ 2.) 
 
  2. 9th C/A: No Improvements. 
 
 As an alternative argument, defendant District contends that it cannot be held liable for 
inverse condemnation based solely on its passive ownership of unimproved real property.  (See, 
Gutierrez v. County of San Bernardino (2011) 198 Cal.App.4th 831, 841-842; Wildensten v. E. 
Bay Reg'l Park Dist. (1991) 231 Cal.App.3d 976, 979-980.)  This alternative argument lacks 
merit for three reasons. 
 
 First, in the Court’s evidentiary rulings below, the Court has sustained plaintiff Seacliff’s 
objections to defendant District’s opening evidence on the subject of whether defendant District 
has made improvements.  (See, Takei Dec., ¶ 16 and ¶ 19, and the Court’s rulings on the 
objections thereto.)  Accordingly, defendant has not shifted to plaintiff the burden of coming 
forward with opposition evidence.  (See generally, Aguilar v. Atlantic Richfield Co. (2001) 25 
Cal.4th 826, 854-855.) 
 
 Second, even if defendant District had shifted the burden, plaintiff Seacliff has come 
forward with competent opposition evidence raising a triable issue of fact on the subject of 
whether defendant made improvements during the 1980s.  (See, Gilpin Dec., ¶¶ 3-9 and Exhs. 
“A” through “D”.)  The fact that the hillside may constitute a hybrid of man-made and natural 
features does not preclude liability.  (See, Souza v. Silver Dev. Co. (1985) 164 Cal.App.3d 165, 
170 [“[e]ven though a part of the system was not man-made, the entire system was a public 
improvement or project which might subject the City to liability in inverse condemnation”].) 
 
 Third, both sides acknowledge that the subject hillside is the former site of an  
“aggregate quarry and brick mining operation.”  (Fact Nos. 3-4.)  Defendant District offers no 
evidence showing that the hillside has since been restored to a natural condition, whether 
through the passage of time or through human remediation, for purposes of inverse 
condemnation liability.  (Cf., Buchanan v. City of Newport Beach (1975) 50 Cal.App.3d 221, 227 
[whether “unnatural conditions” have “become natural” with the passage of time is a question 
for the trier of fact].) 
 
  3. 9th C/A: No Deliberate Act. 
 
 In what defendant District presents as a distinct argument, defendant contends that it 
faces no inverse condemnation liability because plaintiff Seacliff can point to “no deliberate act” 
on defendant’s part contributing to plaintiff’s alleged harm.  Defendant cites the Arreola decision 
in support of this contention.  (See, Arreola v. County of Monterey (2002) 99 Cal.App.4th 722.) 
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 The Court does not see how the Arreola decision supports defendant District’s 
argument, given that the Court of Appeal there affirmed inverse condemnation liability.  (See, 
Arreola, supra, 99 Cal.App.4th at 746 [liability may be based on “the long-term failure to mitigate 
a known danger”].)  Further, as presented by defendant District, this would appear to be merely 
a restatement of defendant’s earlier argument that defendant faces no liability based solely on 
its passive ownership of unimproved real property.  The Court has rejected that earlier argument 
for the first two reasons set forth above. 
 
 C. The Tenth Cause of Action (Nuisance). 
 
 Defendant District seeks summary adjudication of the Tenth Cause of Action for 
nuisance, on two grounds.  The Court finds that these two grounds both lack merit, and 
accordingly denies defendant’s motion. 
 
  1. 10th C/A: The Statute of Limitations. 
 
 The Court finds that there is a triable issue of fact concerning whether the alleged 
nuisance is a continuing nuisance, for purposes of the statute of limitations.  This finding is 
based on the same basic rationale discussed above in the Court’s ruling on the Ninth Cause 
of Action. 
 
 The most important factor is that the alleged harm is continuing.  Both sides’ evidence 
shows that, while there was some awareness of flooding in 2011, there were also flooding 
events in 2013, 2014, and 2016.  (Masters Dec., passim.  Frank Dec., ¶¶ 4-8.  See, Baker v. 
Burbank-Glendale-Pasadena Airport Authority (1985) 39 Cal.3d 862, 869 [“[t]he classic example 
of a continuing nuisance is an ongoing or repeated disturbance”].  Cf., Arcade Water Dist. v. 
United States (9th Cir. 1991) 940 F.2d 1265, 1268 [[i]n determining under California law whether 
the nuisance is continuing, the most salient allegation is that contamination continues to leach 
into Arcade's Well”].  See also, Capogeannis v. Superior Court (1993) 12 Cal.App.4th 668, 682 
[triable issue based in part on “the courts' general preference for a finding of continuing 
nuisance”]. Compare, Lyles v. State of California (2007) 153 Cal.App.4th 281, 291-292 
[one-time flooding event deemed a permanent nuisance where the threat of future flooding 
was speculative].) 
 
 Another important factor is that defendant District has offered no evidence on whether 
abating the alleged nuisance would be unreasonably expensive or otherwise infeasible.  (See, 
Starrh & Starrh Cotton Growers v. Aera Energy LLC (2007) 153 Cal.App.4th 583, 593-598.)  
If modest remediation efforts would substantially reduce flooding, this would militate in favor of 
finding a continuing nuisance.  (Ibid.) 
 
 Finally, while defendant District emphasizes that the excavated hillside of the abandoned 
quarry constitutes a fixed or ‘permanent’ structure, this emphasis is misleading.  The Court of 
Appeal so held in the Starrh decision, which involved the migration of wastewater from an 
industrial pond: 
 

Aera's comparison misses the point—it is not the pond's structure that constitutes 
a trespass.  Instead, it is the produced water that permeates through the pond 
that is a trespass. 
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(Starrh, supra, 153 Cal.App.4th at 596.)  In the case at bar, the alleged nuisance is not the 
current topology of the subject hillside, but the flood water that periodically flows out from the 
hillside and onto plaintiff Seacliff’s property. 
 
  2. 10th C/A: Statutory Immunities. 
 
 Insofar as defendant District’s motion for summary adjudication of the Tenth Cause of 
Action is based on statutory immunities, it lacks merit. 
 
 Defendant District has not established that the nuisance cause of action is barred by 
Civil Code section 3482.  (See, Venuto v. Owens-Corning Fiberglas Corp. (1971) 22 Cal.App.3d 
116, 129 [“although an activity authorized by statute cannot be a nuisance, the manner in which 
the activity is performed may constitute a nuisance”].)  There is no inherent conflict between 
operating a regional park and abating a continuing nuisance on a hillside within the park.  
 
 Defendant District also has not established that the nuisance cause of action is barred 
by Government Code sections 831.2 and 831.25, for the reasons stated in Part B-2 of this ruling 
above.  There is a triable issue of material fact concerning whether the subject hillside is 
“unimproved” property that is now in “a natural condition,” for purposes of these statutes. 
 
 With regard to the Government Code immunities, the Court finds the facts of the case at 
bar analogous to those of the Buchanan decision.  (See, Buchanan v. City of Newport Beach 
(1975) 50 Cal.App.3d 221.)  The Court of Appeal there reversed a judgment of nonsuit in favor 
of the defendant public entity, reasoning in part as follows: 
  

 There is evidence supporting a conclusion the condition that caused plaintiff's 
injury was a known dangerous condition; was the product of an improvement of 
property by governmental agencies, i.e., improvement of a harbor entrance and 
the creation of a larger beach area; was man-made; and was not a natural 
condition. 
 
 The alteration of the flow of the ocean, the wave action and the slope of the 
beach caused unnatural conditions.  Whether, as claimed by defendant, these 
conditions by time and tide have become natural is a question of fact. 

 
(Id., at 226-227.) 
 
 In the case at bar, the presumably drastic changes in the subject hillside made when the 
property was an active quarry, combined with the perhaps more modest grading activities 
performed in the 1980s (assuming that plaintiff Seacliff can prove such activities), may have 
altered the outflow of rain water in a manner creating a continuing nuisance that would not have 
been present if the hillside had been left in its natural condition.  For purposes of this ruling, it is 
sufficient to note that defendant District has not negated this possibility in its opening papers. 
 
 D. The Eleventh Cause of Action (Dangerous Condition). 
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 Defendant District seeks summary adjudication of the Eleventh Cause of Action for a 
dangerous condition of public property, relying on the same grounds set forth in support of its 
motion for summary adjudication of the Tenth Cause of Action.  The motion is denied for the 
reasons set forth above. 
 
 E. Evidentiary Objections. 
 
  1. Plaintiff Seacliff’s Objections. 
 
 The Court rules as follows on plaintiff Seacliff’s evidentiary objections, filed with plaintiff’s 
opposition papers on August 3, 2017. 
 
 Takei Declaration. 
 
 No. 1: sustained, on the ground that Mr. Takei has not established personal knowledge 
of whether the District constructed improvements on the subject hillside during the period from 
1982 through 1986.  Also, the characterization of certain features as being an “improvement” 
or not an “improvement” constitutes improper legal argument and an unfounded opinion.  The 
Court notes that Mr. Takei never defines what he personally means by the term improvement, 
although in paragraph 19 he puts that term in quotation marks as though it had been defined. 
 
 Nos. 2-4: Overruled as to ¶ 17, ¶ 18, and declaration Exhibit 10, on the ground that Mr. 
Takei’s work experience with the District qualifies him to say whether the subject map is a 
generally accurate representation of the hillside boundary.  Sustained as to ¶ 19, on the ground 
that Mr. Takei has not established personal knowledge of whether the District constructed 
improvements on the subject hillside during the period from 1982 through 1986.  Also, as noted 
in the ruling on Objection No. 1, the characterization of certain features as being an 
“improvement” or not an “improvement” constitutes improper legal argument and an 
unfounded opinion.  Finally, Mr. Takei has offered no basis for his “understanding” that “the 
Crest Trail has absolutely no relation to the claims being made by the Association herein.” 
 
 Master Declaration. 
 
 Nos. 5-14: overruled. 
 
 Plaintiff Seacliff has withdrawn its authentication objections, as stated in the 
supplemental memorandum that plaintiff filed on August 24, 2017.   
 
 Plaintiff Seacliff has maintained its substantive objections to the email messages and the 
eight-page report attached to Mr. Master’s declaration, on the grounds of hearsay, relevance, 
and lack of personal knowledge.  Those objections are overruled.  The Court has considered the 
documents primarily as bearing on the issue of notice, for purposes of defendant District’s 
statute of limitations defense.  Further, insofar as this evidence shows continuing damage to 
defendant’s property, including a flooding incident in 2014, it constitutes admissions on 
defendant’s part that demonstrate the existence of triable issues. 
 
 While not dispositive, the Court notes that it was superfluous for Mr. Master to quote 
from the documents attached to his declaration in the body of the declaration; such quotes are 
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more appropriately set forth in the accompanying memorandum of points and authorities.  Also, 
Mr. Master’s use of the word “reveals,” when prefacing the quotes, is argumentative. 
 
  2. Defendant District’s Objections. 
 
 The Court rules as follows on defendant District’s evidentiary objections, filed with 
defendant’s reply papers on August 11, 2017. 
 
 Gilpin Declaration. 
 
 No. 1: sustained, on the ground that Mr. Gilpin has not established personal knowledge 
of “[t]he current topography of the Project’s hillside …”  Insofar as Mr. Gilpin is offering an expert 
opinion concerning this specific topic, he has failed to adequately establish his qualifications, his 
methodology, and the evidentiary foundation for his opinion. 
 
 No. 2: overruled.  It is a reasonable inference that these kinds of photographs, from this 
kind of company, are of sufficient reliability that geologists typically rely on them.  (See, Powell 
v. Kleinman (2007) 151 Cal.App.4th 112, 125-126 [“we liberally construe the declarations for the 
plaintiff's experts and resolve any doubts as to the propriety of granting the motion in favor of the 
plaintiff”].) 
 
 No. 3: overruled.  While Mr. Gilpin does not describe his qualifications in detail, this 
objection goes to the weight of Mr. Gilpin’s opinions, and not to their admissibility. 
 
 Nos. 4-5: overruled.  These are expert opinions, not hearsay. 
 
 Steucheli Deposition Testimony. 
 
 No. 6:  sustained, on the ground that the photographs on which Mr. Steucheli relied in 
his deposition testimony have not been provided to the Court and adequately authenticated. 
 
 Rollo Declaration. 
 
 No. 7: sustained.  Insofar as Mr. Rollo is offering an expert opinion concerning the cost 
of mitigation measures, he has failed to adequately establish his qualifications, his methodology, 
and the evidentiary foundation for his opinion.  Further, the opinion that mitigation measures 
would bear a “reasonable cost” is too conclusory to be meaningful. 
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 3.  TIME:  8:30   CASE#: MSC15-00057 
CASE NAME: NOLAN LAMB VS. CERTAINTEED COR 
SPECIAL SET HEARING ON: PLAINTIFFS NTC OF INTENTION TO MOVE FOR 
NEW TRIAL SET BY CLERK 
* TENTATIVE RULING: * 
 
The motion is dropped from calendar at the request of the moving party. 

  

 4.  TIME:  8:30   CASE#: MSC16-00048 
CASE NAME: BODNAR VS. SYLVIA'S MICROWAVES 
HEARING ON MOTION TO/FOR APPROVAL OF CLS COUNSEL'S FEES AND 
COSTS AND ENHAN FILED BY DANIEL BODNAR 
* TENTATIVE RULING: * 
 
The parties shall appear.  

  

 5.  TIME:  8:30   CASE#: MSC16-00048 
CASE NAME: BODNAR VS. SYLVIA'S MICROWAVES 
SPECIAL SET HEARING ON: FINAL APPROVAL HEARING SET BY COURT 
* TENTATIVE RULING: * 
 
The parties shall appear. 

  

 6.  TIME:  8:30   CASE#: MSC16-00685 
CASE NAME: SANCHEZ VS GLOBAL AUTO ENGINEE 
HEARING ON MOTION TO/FOR FOR ORDER APPROVING SETTLEMENT OF FLSA 
CLAIMS FILED BY CARLOS SANCHEZ, GLOBAL AUTO ENGINEERING WORKS 
* TENTATIVE RULING: * 
 
The parties shall appear. 
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 7.  TIME:  8:30   CASE#: MSL14-03627 
CASE NAME: ALLIANCE UNITED VS MCCOLLINS 
HEARING ON MOTION TO/FOR VACATE THE STAY OF EXECUTION FILED BY 
ALLIANCE UNITED INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
The motion is denied without prejudice.  There is no proof of service evidencing notice to 
defendant.  See Local Rule 3.14 which requires a properly noticed motion. 
 
If plaintiff did serve defendant, it may give notice that it wishes to contest this tentative ruling and 
bring a copy of the proof of service to the hearing. 
 
If plaintiff did not serve defendant, it may refile (and serve) the motion, attaching a proper proof 
of service. 
 

  

 8.  TIME:  8:30   CASE#: MSL16-00335 
CASE NAME: PMGI VS. SPARKS 
HEARING ON MOTION TO/FOR SET ASIDE DEFAULT AND DEFAULT JUDGMENT 
FILED BY SHARIFA SPARKS 
* TENTATIVE RULING: * 
 
The parties shall appear. 

  

 9.  TIME:  8:30   CASE#: MSL17-01113 
CASE NAME: MID-CENTURY INSURANCE VS PATTY 
HEARING ON MOTION TO/FOR STRIKE DEF'S ANSWER & CROSS-COMPLAINT 
FILED BY MID-CENTURY INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
The motion is denied without prejudice. The gravamen of the motion is that the corporate 
defendant has attempted to appear without counsel, and indeed, no attorney has appeared for 
defendant.  But the proof of service filed by the moving party shows that papers were served, 
not on the corporation or on “John B. May” but on an attorney named Brian Miles.  There is no 
explanation as to why service on Mr. Miles is satisfactory under these circumstances. Since it 
appears the motion was not properly served, it is denied without prejudice. 
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10.  TIME:  8:30   CASE#: MSL17-02403 
CASE NAME: THOMAS VS LUCY'S COIN AND JEWE 
HEARING ON DEMURRER TO COMPLAINT of THOMAS FILED BY LUCY'S COIN 
AND JEWELRY PAWN 
* TENTATIVE RULING: * 
 
The demurrer appears meritorious and is supported by a proof of service.  It is unopposed.  
Therefore, it is sustained with thirty days leave to amend. 

  

11.  TIME:  8:30   CASE#: MSN15-0301 
CASE NAME: COMMUNITIES FOR BETTER VS. CON 
HEARING ON MOTION TO/FOR AWARD OF ATTORNEYS'' FEES FILED BY 
COMMUNITIES FOR A BETTER ENVIROMENT 
* TENTATIVE RULING: * 
 
Communities for a Better Environment (“CBE”) and Rodeo Citizens Association (“RCA”) have 

moved for an award of attorney fees.  Real Party in Interest, Phillips 66 opposes that.  

Respondents, Contra Costa County and the Contra Costa County Board of Supervisors have 

taken no position. 

Given the points argued in Phillips 66’s opposition, it is helpful to review some of the salient law 

that has developed.  

Under Code of Civil Procedure § 1021.5 

Upon motion, a court may award attorneys’ fees to a successful party against 

one or more opposing parties in any action which has resulted in the 

enforcement of an important right affecting the public interest if: (a) a significant 

benefit, whether pecuniary or nonpecuniary, has been conferred on the general 

public or a large class of persons, (b) the necessity and financial burden of 

private enforcement, or of enforcement by one public entity against another 

public entity, are such as to make the award appropriate, and (c) such fees 

should not in the interest of justice be paid out of the recovery, if any.  

There has, of course, been much litigation under this section, which has resulted in considerable 

appellate guidance. 

Section 1021.5 codifies the private attorney general doctrine adopted by the 
California Supreme Court in Serrano v. Priest (1977) 20 Cal.3d 25 [141 Cal. 
Rptr. 315, 569 P.2d 1303] (Serrano). (Woodland Hills Residents Assn., Inc. v. 
City Council (1979) 23 Cal.3d 917, 933 [154 Cal. Rptr. 503, 593 P.2d 
200]   (Woodland Hills).) The fundamental objective of the private attorney 
general doctrine is “‘“to encourage suits effectuating a strong [public] policy by 
awarding substantial attorney's fees … to those who successfully bring such 
suits and thereby bring about benefits to a broad class of citizens.”’ [Citation.] 
The doctrine rests upon the recognition that privately initiated lawsuits are often 
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essential to the effectuation of the fundamental public policies embodied in 
constitutional or statutory provisions, and that, without some mechanism 
authorizing the award of attorney fees, private actions to enforce such important 
public policies will as a practical matter frequently be infeasible.” (Ibid.) 

To obtain attorney fees under section 1021.5, the party seeking fees must show 
that the litigation: “ ‘ “ ‘(1) served to vindicate an important public right; (2) 
conferred a significant benefit on the general public or a large class of persons; 
and (3) [was necessary and] imposed a financial burden on plaintiffs which was 
out of proportion to their individual stake in the matter.’ [Citation.]” [Citation.]’” 
(Punsly v. Ho (2003) 105 Cal.App.4th 102, 109 [129 Cal. Rptr. 2d 89] (Punsly); 
see § 1021.5.) Because the statute states the criteria in the conjunctive, each 
must be satisfied to justify a fee award. (105 Cal.App.4th at p. 114; § 1021.5.) 
 

RiverWatch v. County of San Diego Dept. of Environmental Health (2009) 175 
Cal.App.4th 768, 775.  

 

“A ‘successful’ party means a ‘prevailing’ party (id. at p. 570), and ‘ “ ‘plaintiffs may be 

considered “prevailing parties” for attorney's fees purposes if they succeed on any significant 

issue in litigation which achieves some of the benefit the parties sought in bringing suit.’ ” ’ 

(Maria P. v. Riles (1987) 43 Cal.3d 1281, 1292 [240 Cal. Rptr. 872, 743 P.2d 932], italics 

added.)” (Bowman, at p. 178.)” Lyons v. Chinese Hospital Assn. (2006) 136 Cal.App.4th 1331, 

1346.  

“The party seeking attorney fees need not prevail on all its claims alleged in order to qualify for 

an award. (See, e.g., Harbor v. Deukmejian (1987) 43 Cal.3d 1078, 1103 [240 Cal. Rptr. 569, 

742 P.2d 1290]; Daniels v. McKinney (1983) 146 Cal.App.3d 42, 55 [193 Cal. Rptr. 842].) The 

litigant is considered “successful” under section 1021.5 if the litigation “contributed substantially 

to remedying the conditions at which it was directed.” (Planned Parenthood v. Aakhus (1993) 14 

Cal.App.4th 162, 174 [17 Cal. Rptr. 2d 510].) The critical fact is the impact of the litigation. (Ibid.) 

In other words, the “successful” party under section 1021.5 is generally the “prevailing” party, 

that is, the party that “‘“succeed[s] on any significant issue in litigation which achieves some of 

the benefit the parties sought in bringing suit.”’ [Citation.]” (Maria P. v. Riles (1987) 43 Cal.3d 

1281, 1292 [240 Cal. Rptr. 872, 743 P.2d 932]; see Tipton-Whittingham v. City of Los Angeles 

(2004) 34 Cal.4th 604, 610 [21 Cal. Rptr. 3d 371, 101 P.3d 174].) Prevailing counsel who qualify 

for an award under section 1021.5 are entitled to compensation for all hours reasonably spent. 

(Serrano v. Unruh (1982) 32 Cal.3d 621, 632–633 [186 Cal. Rptr. 754, 652 P.2d 985].)”  

RiverWatch v. County of San Diego Dept. of Environmental Health (2009) 175 Cal.App.4th 768, 

782-783.  

Here it is clear that petitioners, collectively, prevailed in the litigation.  Although they did not win 

every argument they made, they did succeed in obtaining judgment and a writ that requires 

Respondents to set aside their approval of Real Party’s Propane Recovery Project.  Phillips 66 

argues they won little, but the Court finds that is not so.  Indeed, at the last hearing on this 

matter, the parties advised the court that neither Respondent nor Real Party has appealed (or 
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cross-appealed) the decision; only SAFER has.  Thus, there will be some significant relief 

granted as a result of petitioners’ efforts.  

Petitioners conferred on the general public a significant nonpecuniary benefit.  Since the County 

and the Board of Supervisors were the respondents, it is clear that there was a need for private 

enforcement of CEQA, at great financial burden to those who shouldered it.  Because of the 

nature of the issues involved, there is no common fund from which the fees can be paid. 

Nonetheless, Phillips 66 argues that references to “petitioners” is misleading.  It asserts that 

SAFER did the work on the issues on which petitioners prevailed. Therefore, it argues CBE and 

RCA should receive a much reduced award. 

Phillips 66 also argues that RCA has included in its bills time for “urban planners” which is not 

recoverable as attorney fees under § 1021.5.  It makes additional arguments as well. 

The Court has reviewed the moving papers and the declarations submitted with them.  It has 

also reviewed the history of the litigation, and re-examined the briefs filed by the parties.   

 It is clear that RCA included at least some of the “winning” issues in its Petition for a Writ of 

Mandate.  See, e.g. ¶¶ 43 and 44.  It is less clear that CBE did.  Its claim that those issues were 

raised by ¶¶ 82, 83, 86-88, 97, 98, 102, 112 and 127-129 is a bit of a stretch. 

However, once the cases were consolidated for purposes of briefing and hearing, matters took 

on a different coloration.  At that point, the three petitioners appear to have worked together to 

produce a joint brief and to determine what each ought to underscore in a separate brief.  To 

understand that better, the Court has reviewed the billings submitted by the moving parties. 

Declaration of Elliison Folk, Ex. B. From them, it can be seen that the joint brief was drafted by 

attorneys representing CBE and RCA; principally Mr. Brysacz and Mr. Lin, with input from Ms. 

Folk.  (The entries in December 2015 and January 2016 show that both attorneys were working 

on the joint brief.  Starting in late January/early February, each appears to have turned to 

working on the separate briefs.)  Similarly, both attorneys had a hand in drafting the joint reply 

brief. 

In addition, it is clear that CBE’s counsel, Mr. Lin, did a considerable amount of work that inured 

to the benefit of all petitioners.  For example, there are numerous entries that show him working 

on the administrative record, and setting up (or participating in) calls and meetings to coordinate 

the efforts of the three petitioners.   

Nonetheless, petitioners recognize that not all the work they did was successful.  In recognition 

of that they have reduced their collective lodestar by 40%.  (Memorandum of Points and 

Authorities in Support of Petitioners’ Motion for an Award of Attorneys’ Fees, 15:14.)  As to RCA 

that seems more than fair.  As to CBE that seems appropriate. (The Court notes that CBE chose 

not to seek recovery of the fees incurred, pre-judgment, by other of its attorneys.) 

However, RCA includes in its lodestar 200 hours of time spent by “urban planners.”  It 

acknowledges, candidly, that there is no state appellate precedent for including that time in a 

request for attorney fees.  Urban planners are not attorneys.  (There is, of course, authority that 

allows paralegal fees to be included.  Those are accounted for separately in the motion.)  
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Although the Court understands the economy gained by using professional urban planners to do 

work that might otherwise be done (less efficiently and at a higher rate) by an attorney, it cannot 

add to § 1021.5 what is not there.  The work of the urban planners seems more akin to that of 

an expert witness, which is not compensable under § 1021.5.  Olson v. Automobile Club of 

Southern California (2008) 42 Cal.4th 1142.Therefore, the Court declines to include their time in 

this award. 

Thus, the Court starts with the following table of hours and rates, which is taken from petitioners’ 

opening memorandum of points and authorities.  (The Court notes there is no dispute about the 

hourly rates, which it has reviewed independently and finds reasonable.) 

 

 

 

 

 

 

 

 

 

 

Applying the 40% reduction proposed by petitioners results in a modified lodestar of $ 287,817. 

Considering the contingent nature of the fee award, the extent to which the nature of the litigation 

precluded other employment by the attorneys, the difficulty of the case and the skill of the attorneys, 

the Court applies a multiplier of 150%.  That results in a total award of $ 431,725.50. 

In addition, petitioners are entitled to “fees on fees.”  As to those, the Court has reviewed the 

supplemental declarations of Ms. Folk and Ms. Lazerow.    The Court has examined the table of 

hours and rates and the more detailed time entries which are attached as Exhibit D to Ms. Folks 

August 24, 2017 Declaration.  The summary table contained in that Exhibit shows 

 

 

 

TIMEKEEPER HOURS RATE AMOUNT 

Ellison Folk 15.5 $650.00 $10,075.00 

Shana Lazerow 16.3 $625.00 $10,187.50 
Joseph D. Petta 67.7 $400.00 $27,080.00 

 

Ellison Folk 165.0 650 107,250 

Roger Lin 383.3 550 210,815 

Assoc II Petta 40.7 400 16,280 

Assoc I 
Brysacz 

422.4 325 137,280 

Paralegal 46.5 150 6,975 

Law Clerks 7.3 150 1,095 
    

TOTAL 
  

479,695 
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Laura D. Beaton 11.8 $400.00 $4,720.00 

Maurene E. Ryan 4.1 $150.00 $615.00 
 

Law Clerks 16.2 $150.00 $2,430.00 

Total Fees 131.6  $55,107.50 
 

Total Expenses   $341.00 

Grand Total   $55,448.50 

 

Petitioners also expect to spend additional time on the motion, including preparing for and attending 

the hearing raising the fee request to $51,260.50 for RCA and $12,687.50 for CBE; a total of 

$63,948. 

The time spent on the fee application appears to be somewhat excessive.  There is no explanation, 

for example, of what Mr. Petta did that required so much time on the motion other than the 

somewhat generic time entry “Draft attorneys’ fee motion.”  In addition, a considerable amount of the 

time included in the exhibit to Ms. Folk’s August 24, 2017 declaration (Exhibit D) relates not to the 

fees on fees portion of the motion, but to the motion to tax costs which is not discussed in these 

papers. 

Accordingly, the Court awards Petitioners $30,000 in “fees on fees.”  That represents nearly two 
weeks of work solely on the fees motion.  That should be sufficient time to present the fees request. 

 

  

12.  TIME:  8:30   CASE#: MSN15-0301 
CASE NAME: COMMUNITIES FOR BETTER VS. CON 
HEARING ON MOTION TO/FOR TO STRIKE OR TO TAX COSTS FILED BY 
PHILLIPS 66 COMPANY 
* TENTATIVE RULING: * 
 
Real Party in Interest makes two arguments in support of its motion to tax costs.  One, that 

petitioners CBE and RCA were not “prevailing parties” and two, that certain individual items should 

be specifically disallowed. 

As to the first, the Court finds CBE and RCA were “prevailing parties” for the reasons stated with 

respect to the motion for attorney fees. But since they obtained no monetary relief, the Court has 

discretion to “allow costs or not and, if allowed may apportion costs between the parties on the same 

or adverse sides pursuant to rules adopted under Section 1034.”  CCP § 1032(a)(4). 

As to the second, the Court has reviewed all of the costs claimed.  It disallows the court reporter 

fees($3,258.17), the travel costs ($271.14), and the amounts withdrawn by petitioner, RCA 

($316.71); a total of $3,846.02.  That leaves a total claimed by RCA of $11,140.31 minus 3,846.02; 

i.e. $ 7,294.29.    

The Court exercises its discretion to apportion those costs to account for the mix of issues as to 

which petitioners prevailed and as to which real party and respondents prevailed.  Thus, it awards 
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60% of the $ 7,294.29 claimed by RCA; i.e. $4,376.57 and 60% of the $5,520 claimed by CBE; i.e. 

$3,312. 

In sum, it taxes the costs of both RCA and CBE, resulting in an award of costs of $ 4,376.57 to RCA 

and $3,312 to CBE. 

 

 


